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Everyone has the right to seek and to enjoy in other
countries asylum from persecution.

Article 14 of the Universal Declaration of Human Rights
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1951 Convention relating to the status of refugees and 1967 Protocol
Refugee Act of 1980
Section 208 of the Immigration and Nationality Act (INA)/8 USC 1158
8 CFR 208 

Asylum is part of administrative immigration law governed mostly by statutes, regs and an abundance of caselaw.  
Of all areas of immigration law, asylum has the greatest international law influence.
International and comparative human rights law are persuasive, but asylum is largely controlled by domestic caselaw.
Supreme Court --------  Circuit Courts ----------- Board of Immigration Appeals.
Procedure is governed by INA statute, corresponding regulation and agency manuals and guidance.

https://www.law.cornell.edu/cfr/text/8/part-208
https://www.law.cornell.edu/cfr/text/8/part-208
https://www.acf.hhs.gov/orr/policy-guidance/refugee-act
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title8-section1158&num=0&edition=prelim
https://www.justice.gov/eoir/bia-precedent-chart
https://www.justice.gov/eoir/bia-precedent-chart
https://www.ohchr.org/sites/default/files/protocolrefugees.pdf
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1951 Convention relating to the status of refugees and 1967 Protocol
Refugee Act of 1980
Section 208 of the Immigration and Nationality Act (INA)/8 USC 1158
8 CFR 208 

Asylum is part of administrative immigration law governed mostly by statutes, regs and an abundance of caselaw.  
Of all areas of immigration law, asylum has the greatest international law influence.
International and comparative human rights law are persuasive, but asylum is largely controlled by domestic caselaw.
Supreme Court --------  Circuit Courts ----------- Board of Immigration Appeals.
Procedure is governed by INA statute, corresponding regulation and agency manuals and guidance.

https://www.law.cornell.edu/cfr/text/8/part-208
https://www.law.cornell.edu/cfr/text/8/part-208
https://www.dropbox.com/sh/lnzysf0yu5sgjcd/AAD-94hCtMYKzG25unrgQvjla?dl=0
https://www.dropbox.com/sh/lnzysf0yu5sgjcd/AAD-94hCtMYKzG25unrgQvjla?dl=0
https://www.uscis.gov/sites/default/files/document/guides/AAPM-2016.pdf
https://www.uscis.gov/sites/default/files/document/guides/AAPM-2016.pdf
https://www.dropbox.com/sh/3vwmtfaq4shyiv2/AABQTAzCpmA2H6rj6c_9FCWua?dl=0
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Refugee
B

“[A]ny person who 1s outside any country of such
person’s nationality or, in the case of a person having no
nationality, 1s outside any country in which such person
last habitually resided, and who 1s unable or unwilling to
return to, and 1s unable or unwilling to avail himself or
herself of the protection of, that country because of
persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a
particular social group, or political opinion”

Definition of a “refugee” as codified at
8 U.S.C.§1101(a)(42)(A), INA § 101(a)(42)(A)
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The CCR promotes the use of “refugee claimant” to describe a person who is seeking Canada’s protection at our borders, or within the country. Similarly, for the process, we prefer refugee claim process, or refugee determination process.
These are the terms traditionally used in Canada.
However, in recent years, the Canadian government has started using the terms “asylum seekers” or “asylum claimants.” The CCR is opposed to this shift. These terms are not used by the legislation (the Immigration and Refugee Protection Act never uses the word “asylum”, although “asile” is used in French).
Using a term that includes “refugee” helps to highlight the commonalities between refugee claimants and resettled refugees. Conversely, omitting the term “refugee” can reinforce misperceptions that refugee claimants are not refugees or are less deserving of Canada’s protection. In fact, most refugee claimants are refugees, as we find out through the refugee determination process: they don’t become refugees because we say they are – they already are refugees before we find it out.
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The general definition of persecution established in case law is “the infliction of death, torture or injury to one’s person or freedom”
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Past Persecution

Applicant
Establishes
Past
Persecution

Government rebuttal:

A. Changed
circumstances; or

B. Reasonable
Relocation

Applicant establishes:
A. Severe past

persecution; or
B. Other serious harm
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8 CFR 208.13
Past Persecution
Finding of past persecution creates rebuttable presumption of future fear on basis of original claim (but not necessarily same harm).

Government bears burden of rebutting the presumption by proving:
Changed circumstances (including personal and country conditions)
Internal relocation (beyond basis of persecution)

Applicant may still prevail
Compelling reasons
Other serious harm

Government must establish no fear by a preponderance of the evidence.

Burden shifts, but still want to make the argument.

Assuming harm constituted past persecution, questions to ask in Jamal’s case:
-Is the same government still in power?
-Did Jamal receive any threats after released from jail?
-Are government officials still looking for him (according to family members, warrants for arrest, etc.)
-Any other reasons not to return (significant psychological harm needing ongoing treatment unavailable in home country)


No Past
Persecution

Future Persecution

Well-founded fear:
A. Fear of persecution

B.

Reasonable possibility of
persecution;

i. Singled out, OR

ii. Pattern/practice
Unable /willing to return due
to fear; AND
Relocation unreasonable.
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Caveat on reasonable relocation: Relocation presumed unreasonable if government is persecutor.


Lovernment Protection
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Government Protection
One of the elements of the definition
Why can’t you go to the government for help
Have you gone to the government for help
	some cases have added requirement (DV)

Moving onto the next element in the refugee definition, having established that the applicant has a well-founded fear of persecution, the next step is to show that the applicant cannot seek out protection from their own government.

Where the government is the persecutor, as in Jamal’s case, this is pretty straightforward. In other cases, however, where the persecution may be carried out by non-governmental entities, you will have to show that government protection is either unavailable or ineffective.

In fact, in some cases – such as domestic violence cases – it may actually be necessary to show that the applicant has asked the government for help and has received none.


Government Protection

Governmem- * Persecuted applicant

* Pattern or practice of
Persecutor persecution of protected
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Another important element, particularly in gender-based claims is establishingthat the government is “unable or unwilling to protect” your client from the feared harm.  

Different analysis depending on whether government is persecutor or if it is a non-government actor.

There is no “A” for effort.  

Just because the government wants to control a persecutor does not mean it is doing an effective job.  

The government must be effective.  For example, country conditions may show a high number of domestic abusers are arrested, but has a low rate of prosecution or conviction, or convictions resulting in minor sentences.

I am now going to turn things over to Bobby to take us more in depth into formulating the grounds for asylum based on membership in a particular social group.


Asylum Benefits

Legal Status

* Green Card after 1 Year
* Citizenship after 6 Years
* Ability to travel outside the U.S.

Economic Security

* Unrestricted Employment
* Access to Public Benefits

Family Reunification

* Can Apply to Bring Spouse and Children to the U.S.
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Fails to File

for Asylum
within 1 year
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The Advocates

HUMAN RI1 GHTS

Bars to asylum in the U.S.

Persecutor of others

Firmly resettled

Previously denied asylum by 1J/BIA

Failed to apply within 1 year of arrival in US

Convicted of aggravated felony/particularly serious crime
Danger to security of US

Serious nonpolitical crime outside the United States
Terrorist activities or material support of terrorism
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Go through bars quickly.

Note that AHR screens all cases for bars before passing on to volunteer attorneys and, but that we’ll provide case-specific support if one may apply.

http://www.theadvocatesforhumanrights.org/

The Advocates

HUMAN RI1 GHTS

Common U.S. Asylum 1ssues in Canada

Safe Third Country Agreement

o Exhaustion of remedies
o Child
o Family in Canada

Abandonment of Affirmative Asylum Claim
Self-deportation 1f in Removal Proceedings
Family separation

U.S. Refugees in Canada

U.S. Asylees in Canada
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Go through bars quickly.

Note that AHR screens all cases for bars before passing on to volunteer attorneys and, but that we’ll provide case-specific support if one may apply.

https://advrights.sharepoint.com/sites/Immigration/Documents/Forms/AllItems.aspx?FolderCTID=0x0120000C12D160EBCF9841B7E632C2CFDCCB3B&id=%2Fsites%2FImmigration%2FDocuments%2FLegal%20Research%20and%20Resources%2FCaselaw%2C%20Regulations%2C%20and%20Government%20Memos%2FSafe%20Third%20Country%2FMemo%20OPPM%20%28Safe%20Third%20Country%20Agreement%29%202009%2E12%2E28%2Epdf&parent=%2Fsites%2FImmigration%2FDocuments%2FLegal%20Research%20and%20Resources%2FCaselaw%2C%20Regulations%2C%20and%20Government%20Memos%2FSafe%20Third%20Country
http://www.theadvocatesforhumanrights.org/

The Advocates
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Alternative Forms of Relief

Withholding of Removal, Convention against
Torture (CAT)

o Only available 1n removal proceedings
o Fewer bars than asylum
o Mandatory, not discretionary

o Must demonstrate persecution/torture is more likely
than not (>50% chance)

o Fewer benefits.
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Fewer bar = fewer benefits: no adjustment, family reunification, travel, right to work (EAD required).

Consult with clients before pursuing these options.

http://www.theadvocatesforhumanrights.org/

Overview of U.S.
Immigration System

Federal
Government —
Executive Branch

Department of
Homeland
Security

U.S. Citizenship
and Immigration
Services

Asylum
Office

Immigration and
Customs
Enforcement

(ICE)

Customs and
Border
Protection (CBP)

Department of
Justice

Executive Office
of Immigration
Review

Board of
Immigration
Appeals
Immigration
Court
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The Advocates
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Sarah Brenes
The Advocates for Human Rights
Refugee & Immigrant Program
330 274 Avenue S., Suite 800
Minneapolis, MN 55401-2211

(612) 341-3302 x. 684 or sbrenes@advrights.org or
www.theadvocatesforhumanrights.org
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Be an advocate

Change the world for good.
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